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Dear Ms. Durr:

By this letter Keller and Heckman LLP respectfully requests permission of the Board to
file a late amicus curiae brief in support of the Appellee in the Marter of Rizing Sun, L.L.C. We
became aware of this case only after the deadline for such a filing had passed.

The initial decision of Administrative Law Judge Spencer T. Nissen addressed an issue of
vital importance to the community regulated under the Federal Insecticide, Fungicide and
Rodenticide Act (“FIFRA™). We understand that the Respondent-Appellee in this matter has
been proceeding pro se and had, in fact, not filed a responding brief by the deadline prescribed
by 40 CFR §22.30. Given the importance of this issue, we seek this permission in order to file a
brief presenting a broader industry perspective to this vital issue.

Our firm has a significant, well recognized national practice in FIFRA. Our clients are
significant registrants and producers in every segment of the FIFRA regulated community. This
issue is of relevance to even the most diligent companies, as simple inadvertence can result in an
unintended claim resulting in a charge of sale and distribution of an unregistered pesticide. In
our experience, in virtually every case alleging the sale of an unregistered pesticide, EPA FIFRA
enforcement staff lodge charges and seek penalties both for the lack of registration and for
misbranding arising from the same transaction in the same pesticide.

Our interest in this matter lies strictly in the legal question as framed by Appellant:
“whether EPA may assess separate civil penalties for a violation of FIFRA section 12(a)(1)(A)
and a violation of FIFRA sections 12(a)}(1)(E} arising from the distribution or sale of the same
pesticide in the same transaction.” We believe there are persuasive legal arguments supporting
Judge Nissen’s decision, and we request permission to present those arguments to the Board.
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We have no connection to Respondent/Appellee and take no position as to the culpability of
Respondent or the penalty imposed by the Judge below.

In the event the Board grants our request, we would request a period of three weeks from
the date of being notified of the Board’s decision within which to file our brief. We recognize
the Agency’s desire to bring this matter to a conclusion as rapidly as possible. However, we note
that this proceeding was commenced on September 28, 2004, that the hearing commenced on
February 7, 2006, and that Judge Nissen’s decision was issued May 8, 2007. Given the period of
time that has elapsed in this matter to date, and given the importance of this issue, we suggest
that the additional time that would be entailed with granting our request is not significant and is
justified in order to present a full airing of the issue.

Respectfully submitted,
o
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Telisport W. Putsavage
Attorney at Law™
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